This paper presents research findings on regional human rights tribunals and forced displacement. It assesses the response of the European Convention on Human Rights (ECHR) system to village destructions and village returns complaints lodged against Turkey and originating from the conflict between State security forces and the PKK (Partiya Karkar n Kurdistan Within academic literature the role of the ECHR in Turkey tends to be reduced to discussion of a handful of substantive decisions. This article argues that there is much to be gained from closer examination of the (changing) dynamics of the ECHR in Turkey and the regulation of displacement. Two innovations can be observed from this case-study: a special level of protective access and a proactive approach to fact-finding. The Turkish cases indicate a need for further investigation of the role of fact-finding in cases of displacement and the development of context-specific rules on sustainable returns processes.
INTRODUCTION
This paper examines the extensive litigation of forced displacement in Turkey under the ECHR, based on a database of the published decisions of the (former) European Commission of Human Rights i and the European Court of Human Rights. The Turkish cases appeared prior to the adoption of international norms and were a landmark as the first claims of a practice of forced displacement before a regional human rights tribunal. The repetition of complaints and long-running oversight also speak to the unusual role of the ECHR in Turkey. A total of 1,250 individual applications relating to 3,107 applicants were submitted between 1993 and 2010. By examining the resulting 171 cases, decided throughout a 17 year period (1995) (1996) (1997) (1998) (1999) (2000) (2001) (2002) (2003) (2004) (2005) (2006) (2007) (2008) (2009) (2010) (2011) , ii this paper aims to improve our understanding of how regional human rights mechanisms can be used to challenge displacement and increase the prospects for durable returns. It identifies innovations in ECHR procedure and the creation of core legal rules on forced displacement. Applicants benefitted from a protective form of access and the Commission was surprisingly proactive in conducting fact-finding. The Turkish cases emphasise the limitations of normative analyses in capturing what regional tribunals can offer to victims NGOs and civil society The Court s analysis of the legal consequences of destruction of property and denial of access or return, on the other hand, discloses an increasing pragmatism at Strasbourg and a failure to push for remedies capable of facilitating sustainable returns.
The entry into force in 2012 of the African Union s Kampala Convention, the first binding treaty on internal displacement, highlights the crucial role of regional human rights actors in the regulation of displacement. In recognising the need for a completely distinct and binding legal framework (Giustiniani 2011: 352) the African Union has resolved a long-standing institutional and normative gap. The problem within international law stems from the primacy of refugee protection, under the 1951 Refugee Convention, and its limitation to persons having crossed a national border.
The border-crossing distinction became the subject of intense scrutiny during the 1990s given the rapidly increasing scale of internal displacement (Cohen and Deng 1998) and the consequent lack of protection for internally displaced persons (IDPs) (Lee 2001: 456) . The lack of a comprehensive, all-inclusive strategy (Stavropoulou 1994: or coherent institutional approach (Cohen 2004: 461) at the UN further compounded the problem. The creation of a UN Special Representative on Internal Displacement in 1992 (UN Commission on Human Rights 1992) created a distinct space for the development of a legal framework. States resistance prompted the decision to fuse existing rules within human rights law, humanitarian law and refugee law, rather than add to States international obligations (Cohen 1998: 4) , and a set of non-binding rules was seen to be preferable to a new treaty (Kälin 2008 network was also crucial to devising and executing a legal strategy that pushed the limits of the ECHR system. The following section will identify an early, qualified success in convincing the ECHR bodies of the existence of special conditions in South-east Turkey.
ADM)SS)B)L)TY A BRIDGE OF PETITIONS
The village destructions applications were intentionally framed to present the The Court also ruled that a failure to investigate complaints had created a reasonable belief that it was pointless for the applicants to seek domestic remedies (Selçuk The ECHR bodies drew a paper-thin line between the individual cases before them and the general situation in Turkey. The protective form of access granted to applicants created a unique oversight of the situation in South-east Turkey. The problem for the Strasbourg bodies was that they were assuming the role of first instance tribunal regarding an issue presenting itself through a large, and growing, body of similar complaints. The same pressure does not arise under the African and
Inter-American systems due to the provision for general or actio popularis claims, and collective review, in individual cases. Driven by a concern to prevent a flood of petitions from Turkey, the Commission and Court limited their decisions in two ways. Firstly, they repeatedly stated that the decisions were confined to the particular circumstances of each individual case rather than a general statement that remedies are ineffective in this region of Turkey . Secondly, they ruled in each instance that it was not necessary to examine the alleged administrative practice regarding effective remedies (Article 13 ECHR).
The unhappy compromise on domestic remedies is but one illustration of the limited capacity of the ECHR complaints procedure regarding alleged systematic violations.
The failure to recognise an administrative practice was criticised by Zwaak as a missed opportunity to send a clear message to the Turkish government and encourage other States to submit an inter-State claim (Zwaak 1997: 109) . The KHRP team also questioned the validity of the EC(R bodies approach given their repeated decisions finding domestic remedies ineffective (Reidy et al 1997: 165-166) . The consistent failure of the Turkish authorities to evidence genuine, effective investigations gave the ECHR bodies little choice but to exercise discretion in applying the exhaustion rule. Its rigid enforcement would have been perverse in light of the realities of access to justice under the OHAL system. By exposing a consistent lack of local redress the IHD/KHRP secured an exceptional role for the Commission, in particular, as a de facto court of first instance (Leach et al 2009: 27 ).
This not only had significant consequences for the ECHR proceedings in each relevant case, but also contributed to a long-lasting expectation of the ECHR system in South-east Turkey. There remains considerably greater awareness of the ECHR than of domestic remedies among IDPs in Turkey as a combined result of the unusual access granted to applicants and a pervasive mistrust of the State elik -10).
The following section will examine the ECHR fact-finding process and propose that fact-finding should be viewed as a core aim of human rights litigation regarding displacement, with distinct impacts for victims, NGOS and civil society.
FIRST INSTANCE FACT-FINDING
The normal application of the exhaustion of domestic remedies rule tends to ensure that facts are established by domestic courts before cases appear at Strasbourg. The immediate effect of recognising the special circumstances with respect to remedies in the OHAL region was to recast the role of the ECHR in Turkey. The Court into the most difficult stage of their review of the complaints.
Human rights fact-finding has a recognised capacity to deliver outcomes that speak beyond individual events or cases, particularly regarding situations of conflict and emergency rule. Fact-finding can help to depoliticise proceedings (Helfer and Slaughter 1997-1998: 303) and signal a commitment to closing gaps in domestic accountability (elfer 144). It can expose illegitimate actions or institutional failures and provide an authoritative factual record , which can then serve as an advocacy tool (Cavallaro and Brewer 2008: 794) . Furthermore, the KHRP legal team welcomed the ability of applicants to be heard in-person through the ECHR process (Reidy et al 1997: 171) , itself a remedial act. However, the lack of power to compel the attendance of witnesses and submission of documents under the ECHR limited the potential narrative value of fact-finding. The political context to the cases inevitably created additional problems. Vivanco and Bhansali emphasise in this regard the need to minimize discretion in order to guarantee the credibility of the process and resulting facts (1998: 424-425) . In practice flexibility is an intrinsic feature of human rights fact-finding, and the ECHR rules on admissibility of evidence, the burden of proof, corroboration, and use of inferences have developed address the structural problems with respect to security force accountability was a welcome approach, but came at the cost of passing over the need to deal with past violations and to ensure a sustainable returns process.
The decision to bring an end to fact-finding, and the resulting inability of applicants to substantiate claims of village destructions, prompted a step-change in the Court s terrorism (Sert, 2016: 6, 8) . ali argues, for instance, that the compensation scheme enables a continuation of the government s security narrative by failing to acknowledge responsibility ali Others posit the compensation scheme as a form of selective regulation of the consequences of internal displacement rather than an effort to address the underlying causes (Ayata and Yükseker 2005: 32) and question the fairness of various aspects of the Compensation Law system (Kurban et al 2006: 33-40; Sert, 2016: 8-9 2016) . Sustainable return, for those who desire to return, is contingent upon the conclusion of a broader political process and rights-based peace agreement that addresses the legacy of conflict and security policies in the South-east.
CONCLUSION
The record of the ECHR in Turkey illustrates the complexities involved in litigating displacement, but also the capacity of strategic litigation to deliver various outcomes. The ECHR proceedings had distinct impacts for victims, NGOs and civil society, particularly at the admissibility and fact-finding stages. From the IHD/KHRP litigation programme we can clearly observe the importance of local and international co-ordination to the pursuit of an ambitious legal strategy. The advance selection of priority issues and combined legal knowledge were instrumental in securing a protective form of access to justice at Strasbourg. The IHD/KHRP successes also served as encouragement to lawyers in Turkey, who continue to engage the ECHR system across a broad range of human rights issues.
Regional tribunals are likely to struggle to get to the underlying issues and causes of conflict and of displacement. Furthermore, the Turkish experience attests to the real possibility that genuine, appropriate and effective transitional justice measures are side-lined by limited remedial schemes. NGOs, lawyers and activists must also work strategically to ensure the causes and legal consequences of displacement are not lost within broader political and technical processes of reform or conflictmanagement or resolution.
Regional human rights tribunals can, and will, modify their normal mode of operation where violations occur within the context of a general restriction on rights. In cases of conflict-induced displacement the possibility of direct or special access to regional tribunals presents an opportunity to expose and identify, at a procedural stage, patterns of immunity and denial. The exhaustion of domestic remedies rulings sent a clear message that an absence of local protection and redress would not stand untested as a result of strict application of procedural rules.
By assuming a distinctive form of oversight of the situation in South-east Turkey the ECHR bodies gave substantive meaning to the requirement of effective remedies and contributed a record of events in the OHAL region. The experience of ECHR factfinding in Turkey also speaks, however, to the structural limitations of ECHR system.
The right to individual petition and the limited capacity of ECHR fact-finding both inhibited the ability of the ECHR bodies to examine fully the scope and causes of displacement in Turkey. The role of fact-finding and truth processes, and their social purchase, in the context of displacement is a topic deserving closer attention.
Equally important is the need to elaborate context-specific guidelines on human rights, transitional justice and sustainable returns processes. In this way we can hope to inform and improve the legal regulation of displacement. 
